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MVEMORANDUM OPI NI ON

GOLDBERG, Special Trial Judge: Respondent determ ned a

deficiency in petitioner’s Federal income tax of $1,453 for the
taxabl e year 1995. Unless otherw se indicated, section
references are to the Internal Revenue Code in effect for the
year in issue, and all Rule references are to the Tax Court Rul es

of Practice and Procedure.



After a concession,! the issue for determ nation is whether
di sability paynents received by petitioner in 1995 are includable
in gross incone.

Sone of the facts have been stipulated and are so found.

The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine of filing the
petition, petitioner resided in Fort Wrth, Texas.

In 1972, petitioner began working for General Mdtors
Corporation (General Mdtors) at its Arlington, Texas, assenbly
plant. As an enpl oyee, petitioner was included in General
Motors’ long-termdisability plan (the disability plan) which
Ceneral Mdtors funded through Metropolitan Life |Insurance Conpany
(MetLife). GCeneral Motors paid all the policy premuns and did
not deduct the cost of the prem uns from enpl oyee wages.

Because of the repetitious nature of the work and ot her
stressful situations at the plant, petitioner began to suffer
from severe depression which affected his ability to work. By
1985, his condition worsened, and petitioner was on sick | eave

for nost of the year.

! At trial, petitioner failed to offer any evidence,
what soever, contesting the Comm ssioner’s determnation in the
notice of deficiency that he failed to report inconme from Ceneral
Mot ors of $72 for the 1995 taxable year. Accordingly, petitioner
is deenmed to have conceded the issue. See Rules 149(b), 142(a).
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On January, 1, 1986, petitioner retired from General Mdtors
and began receiving nonthly disability benefits. Petitioner
received his retirenment and his disability benefits in two
separate nonthly checks. Petitioner received one check from
General Mtors and one check directly from MetLife. The paynents
petitioner received fromMtLife were paynents made under the
disability plan and were based on the nunber of years petitioner
was enpl oyed by CGeneral WMbdtors.

Though petitioner initially included his disability benefit
paynments received from MetLife in gross income on his Federa
income tax returns, on advice of a tax preparer, petitioner filed
a Form 1040X, Amended U.S. Individual Income Tax Return, for the
1987 taxabl e year and reported the MetLife paynents as nont axabl e
di sability income pursuant to sections 105(c)(1), 105(c)(2), and
section 1.105-3, Incone Tax Regs., and requested a refund for
excess incone tax w thhol di ng.

The Internal Revenue Service (IRS) allowed the requested
anounts as overpaynents that it offset agai nst outstanding i ncone
tax liabilities. Petitioner continued to request a refund for
excess incone tax withholding for every taxable year from 1987,
up to, and including, the year in issue. Once petitioner’s
income tax liabilities were paid in full, the IRS refunded the
bal ance of the cl ai med excess withholding for tax years up to,

and including, 1995.



Petitioner testified that sonetinme after 1991 an IRS
representative told himto stop reporting the MetLife paynents on
his Federal incone tax return because the paynents constituted
nont axabl e inconme. | n accordance with the advice he purportedly
received fromthe IRS, petitioner stopped reporting the paynents
from MetlLife.

In 1996, petitioner received a Form W2, Wage and Tax
Statenment, from MetLife reporting the anmount he had received from
MetLife for the 1995 taxable year. Petitioner did not report the
1995 paynents from MetLife and did not attach the Form W2 he
received fromMetLife to his 1995 return

In the notice of deficiency, respondent determ ned that
petitioner failed to report $72 of taxable wages from General
Motors in 1995, and further determ ned that petitioner should
have included $9,633, the entire amount of MetLife s 1995
paynents to petitioner, in gross incone under section 105(a) for
the 1995 taxabl e year.

G oss incone does not include amobunts received through
accident or health insurance for personal injuries or sickness to
the extent such anpunts are: (1) Attributable to contributions
by the enpl oyer which were includable in the gross incone of the
enpl oyee, or (2) paid for by the enployee. See sec. 104(a)(3).

Section 105(a) provides, however, that amounts received by

an enpl oyee through accident or health insurance are includable



in the gross income of the enployee to the extent such anounts
are: (1) Attributable to contributions by the enployer which
were not includable in the gross inconme of the enpl oyee, or (2)
paid by the enpl oyer.

Petitioner concedes that the disability insurance prem uns
were paid by General Mdtors and that he did not include those
premuns in his gross inconme but contends that the 1995 paynents
fromMetLife were disability paynents pursuant to section 105(c),
and, therefore, excludable from gross incone.

Section 105(c) provides as follows:

SEC. 105(c). Paynents Unrelated to Absence From
Wor k. - -

G oss i ncone does not include amounts referred to
in subsection (a) to the extent such anounts--

(1) constitute paynent for the permanent |oss or
| oss of use of a nenber or function of the body,
or the permanent disfigurenent, of the taxpayer *
* *  and

(2) are conputed with reference to the nature of
the injury without regard to the period the

enpl oyee i s absent from work.

In order to qualify for the section 105(c) exception, the
paynents to petitioner nust satisfy both paragraphs (1) and (2)
of section 105(c). Section 105(c)(2) itself has two parts that
must be satisfied: (1) The paynents to the taxpayer nust be
conputed with reference to the nature of the injury, and (2) the

paynments must be conputed without regard to the period the
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taxpayer is absent fromwork. Wth respect to the first part of

section 105(c)(2), Rosen v. United States, 829 F.2d 506, 509 (4th

Cr. 1987), states as foll ows:

A review of the cases indicates that for paynents to be
excl udi ble fromincome under section 105(c), the instrunent
or agreenent under which the anounts are paid nust itself
provi de specificity as to the permanent | oss or injury
suffered and the correspondi ng anount of paynments to be
provided. * * * exclusion is permtted only under plans
whi ch vary benefits to reflect the particular |oss of bodily
function. * * *

Petitioner has been unable to establish that the disability
pl an paynments he received from MtLife conport with the
requi renents of section 105(c). Indeed, petitioner concedes that
the nonthly paynents from MetLife are conputed based on the
nunber of years of credited service petitioner had at Ceneral
Motors and not with regard to any injury as required by section
105(c) (2).

On the basis of the record, we find that the disability plan
paynments petitioner received fromMtLife are not excludable from
gross incone pursuant to section 105(c). Since we find that on
the basis of the record the disability paynents fail to satisfy
section 105(c)(2), we need not decide whether they satisfy
section 105(c)(1).

In the alternative, petitioner contends that even if we find

that the disability paynents are not excludable from gross incone

pursuant to section 105(c), the disability plan paynents are part



of a wage continuation plan and are therefore nontaxabl e pursuant
to section 105(d).

Pursuant to section 105(d), during years for which it was in
ef fect, paynents nmade under wage continuation plans could be
excl uded from gross inconme under certain conditions. Section
105(d), however, was repeal ed, effective for taxable years after
1983 by the Social Security Act Anmendnents of 1983, Pub. L.

98-21, sec. 122(b), 97 Stat. 85.

Finally, petitioner contends that the IRS refunded his taxes
for prior years after he filed an anended return in 1987 and that
by such action the IRS inplicitly recogni zed that the MetLife
paynments were nontaxable. W do not agree. Petitioner has
failed to establish the reason for refunds he received in prior
years. However, it is well established that even if petitioner
had presented proof that respondent may have overl ooked or
accepted the tax treatnment of certain itens in previous years,
respondent is not precluded fromcorrecting that error in
subsequent years with respect to the sane taxpayer. See Rose V.

Comm ssioner, 55 T.C. 28, 32 (1970).

At the conclusion of the trial, the Court instructed
respondent to contact MetLife in order to get an accurate
accounting of disability benefits paid to petitioner during the
1995 taxable year. In an apparent answer to respondent’s query,

MetLife sent petitioner a Form W2c, Statenent of Corrected



- 8 -

I nconre and Tax Anounts, for the 1995 taxable year, which reported
that petitioner had received only $8,257.08 in disability
paynents and not $9, 633.26 as stated on the previously issued
1995 Form W2. Accordingly, we find that petitioner received
$8,257.08 from MetLife and hold that such anmpbunt is taxable
i ncone pursuant to section 105(a).

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




